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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. 322/AC/DEMAND/22-23 f3=i{e:21.12.2022 , issued
by The Assistant Commissioner, CGST Division-I, Ahmedabad North

) afietepal @1 A1 Td gaT Name & Address

1. Appeilant
M/s.Rameshbhai Haribhai Gondaliya,61, Shyam Park Society,B/h Noble
School, Krishnanagar,Ahmedabad - 382346

2. Respondent
The Assistant Commissioner, CGST Division-l, Ahmedabad North,Ground Floor,
Jivabhai Mansion, Ashram Road, Ahmedabad-380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

ARG WRBR BT YRIET e

Revision application to Government of India ;

() BRI SEeT gob bR, 1994 W ERT ST Ael FEAIY T Al & IR § Yaied
URNT B SU-URT & Yo R B v GREN ST o Wi, 9Re WReR, R
HATe, Tored forT,  =el Hfiote, e v wes, Wee Ant, 9 R ¢ 110001 @ @ Sy
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

@ Al e o BN ® ae ¥ o9 Ol 'Y erRE™ A el wverR 97 oy eREr i
7 B HUSTTR | G AUSTIR ¥ A1l of W §¢ AT ¥, @ 5 YUsTIR 97 HeeR ¥ =i
a5 el prRE | A B JusTTR # 8 A B i & IR & o |

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory

(@)

(c)

(1)

outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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n case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. . '

Sifo SeUTEA Bl ST Yo D YA B oY W SIS BiST AN P TS & SR W < o =9
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

A Yo, DR ST Podb Tl SR STe SRR B HRy s
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

P TS Yob ST, 1944 Eb°r URT 35—d1 /35— & Sfcia—

‘Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SofaRad aRe=ss 2 (1) & H AW R & Iamar B A, nfiet & A § AT Yo,
P SR Yod U4 WA ey ey (Reee) @ uRmm aei difde,

argwETaTg § 2 T, SgHTd! Ha T ,3Rdl ,TRERATR, 3§ HGEIG —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2M floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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(4)

(5)

(7)

S -
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac-and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate

public sector bank of the place where the bench of any nominate. public sector
bank of the place where the bench of the Tribunal is situated.

IR 39 Y ¥ B3 o e BT AHHY BT T A URd A NS B A B B G
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In case of the order covers a number of order-in-Original, fee for each O.1.0.

should be paid in the aforesaid manner notwithstanding the fact that the one-

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

AT Yo AR 1970 T FORRT B oRIfa—1 @ siofa FuiRe B SR g
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982,

A gPeh, Hwd IR Yo Yd AaER by IEeRe (Rete), @& ufa ol @
gl H Hded "I (Demand) T4 T8 (Penalty) T 10% ‘ch SHT BT AfFEr % | BT,

e gd o 10 BAS BUY ® (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

WWW ARIT RSP &'raﬂa, QTS g "Eb'EfaIavD[Tli"T"_(DuLy Demanded) -
(i) (Section) TT 11D & dgd Ruifea Tl
(i)  frarvaa Yde Hide o Ay,
(i)  TTdc hise Fawi % Faw 6 & Jea g T,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

| ~ Under Central Excise and Service Tax,"'Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.

39 TR & wfa anfier wikrepRor & wwer STeT Yo SruaT Yo O1 <vs Raifa gt &Y | fbe e yew
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Rameshbhai Haribhai Gondaliya, 61, Shyam Park Society, B/h Noble Schoal, -
Krishnanagar, Ahmedabad- 382346 (hereinafter referred to as 'the appellant’y have filed
the present appeal against the Order-in-Original No. 322/AC/Demand/2022—23 dated
21.12.2022, (in short 'impugned order') passed by the Assistant Commissioner, Central
GST, Division-I, Ahmedabad North Commissionerate (hereinafter referred to as 'the
agjudicating authority). The appellant were engaged in providing taxable services but
were not registered with the Service Tax Department.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant had earned substantial income by providing taxable services. The appellant
has neither obtained Service Tax Registration nor paid service tax on such income.
Letters were, therefore, issued to the appellant to provide the details of the services -
provided during the F.Y. 2015-16 and explain the reasons for non-payment of tax and

-provide certified documentary evidences for the same. The appellant neither provided

any documents nor submitted any reply justifying the non-payment of service tax on
such receipts. Therefore, the income reflected under the heads “Sales / Gross Receipts
from Services (Value from ITR)" of the Income Tax Act, 1961, was considered as a taxable

value. .
Sr. No. FY. Value from ITR Service Tax Service Tax
or Value of Form rate Payable
o : 26AS N N
01.. 2015-2016 - |. 10,13,683/- . B 14.5% N 1,46,985/-_~

2.1 A Show Cause Notices (SCN) bearing No. IV/TPD/SCN/RAMESHBHAI/2021 dated -
23.04.2021 was issued to the appellant proposing recovery of service tax of Rs.1,46,985/-
along with interest, not paid on the value of income recejved during the F.Y.2015-16

- under Section 73(1) and Section 75 of the Finance Act, 1994. Imposition of penalties

under Section 77 and Section 78 of the Finance Act, 1994 was also proposed.

3. -The said SCN was adjudicated vide the impugned order wherein the total service
tax demand of Rs. 1,46,985/- was confirmed alongwith interest on the income received

- during the F.Y. 2015-16. Penalty of 10,000/~ was imposed under Section 77. Penalty. of

Rs. 1,46,985/- was also imposed under Section 78 of the Finance Act.

4, Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is in business of embroidery in textile sector.. The income of
Rs.10,94,110/- shown in the ITR pertains to income from above activity which is
exempted vide Entry No.30 of mega Notification No0.25/2012-ST dated

20.06.2012.

> The textile processing is exempted when carried out as a@ﬁ@?’é@&te
3
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cloth or woven fabric. Further, Section XI of the CEA, 2012-13 has given a heading
namely “Textiles and Textiles Articles”, as the excise law identifies textiles and
textile articles separately but does not include textile articles. The job work carried
out on any fabric or semi-finished garment is textile processing and therefore
exempted. The sales made by the appellant were in respect of the job work of
embroidery.  However, these facts were not examined by the adjudicating
authority hence the demand is not sustainable on merits.

5. Personal hearing in the appeal matter was held on 28.08:2023. Shri Dhaval M.
Limbani, Chartered Accountant, appeared on behalf of the appellant for personal
hearing. He reiterated the submission made in appeal memorandum and handed over
the written submission with agreement for purchase of machines and bank statement of
the appellant. He submitted that the appellant provided Job work services for textiles
which are exempted under the mega exemption notification. He requested to allow one
weeks time for submission of additional documents and requested to set-aside the
impugned order. ‘

6. I have carefuliy gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum, additional submissions and the
documents available on record. The issue to be decided in the present appeal is whether
the impugned order passed by the adjudicating authority, confirming the demand of
Rs.1,46,985/- along with interest and penalty, in the facts and circumstance of the case is
legal and proper or otherwise.

‘The demand pertains to the period F.Y 2015-16.

6.1  The appellant claim that they are in the business of embroidery in textile sector
and that the income reflected in the ITR pertains to job-work of embroidery done on
textile. They have submitted the copy of ITR, Balance Sheet and sample invoices to Justify
their above claim. ‘

6.2 Itis observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT and on the differential income on which no service tax
was paid by the appellant. They did not file any reply to the SCN nor did they appear for
personal hearing before the adjudicating authority, therefore the case was decided ex-
parte. However, the appellant before the Appellate Authority has submitted the copy of
invoices. demonstrating the nature of Job-work provided. On going through the
documents, I find that the’ appellant was carrying out all types of computerized
embroidery work on dupatta, patiyala dress and other textile fabrics. The invoices raised
were also for the embroidery work done on textile fabrics. In the Balance sheet also this
income is reflected as Labour embroidery. '

6.3 The above job-work carried oyt by the appellant is in relation to textile processing

which is exempted vide Mega Notification No. 25/2012-ST dated 20.06.2012. Relevant
text of Clause (30) of Notification No. 25/2012-ST is re-produced below for reference;

30. Carrying out an intermediate
relation to -




(a)
b)

(c)

(@)
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agriculture, printing or textile processing;

cut and polished diamonds and gemstones; or plain and studded
Jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff A ct, 1985 (5 of 1986);

any goods on which appropriate duty is payable by the princjpal
manufacturer; or

processes of electroplating, zinc plating, anodizing, heat treatment, . -

powder coating, painting including spray painting or auto black, during
the course of manufacture of parts of cycles or sewing machines upto an
aggregate value of taxable service of the specified processes of one
hundred and fifty lakh rupees in a financial year subject to the condition
that such aggregate value had not exceeded one hundred and fifty lakh
rupees during the preceding financial year;

. 6.4  The appellant were carrying out computerized embroidery which is an

intermediate production process and a job work in relation to textiles. I find that such

intermediate process carried out by the appellant is squarely covered under Clause (30)

(a) of the mega notification. 1, therefore, extend the benefit of above exemption to the

appellant. Considering the invoices, Balance Sheet and the ITR submitted by the.
appellant, I find, the service tax demand of Rs.1,46,985/- confirmed alongwith interest

and penalties on the job work income for carrying out the intermediate production

process in relation to textile processing is not sustainable on merits.

7. In light of above discussion and findings, I set-aside the impugned order
confirming the service tax demand of Rs.1,46,985/- alongwith interest and penalties and

allow the appeal filed by the appellanit.

8. aﬁaﬁﬁﬁmaﬁﬁﬂ%aﬁﬁm'ﬁmwﬁwaﬁ%ﬁﬁmw%l

The appeal filed by the appellant stands disposed off in above terms.

(Rek a A. Nair)
~ Superintendent (Appeals)
CGST, Ahmedabad

(f2rer s i)
S{TF (SfTeR)

Date: ,1°9.2023
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To,

M/s. Rameshbhai Haribhai Gondaliya, - Appellant

o
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61, Shyam Park Society,
B/h Noble Sélmol, Krishnanagar,
Ahmedabad- 382346

The Assistant Commissioner, - Respondent
CGST, Division-], '
Ahmedabad North

Ahmedabad

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
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